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P R O C E E D I N G S1

10:51 a.m.2

CHAIRPERSON MILLER:  This meeting3

will come to order.  This is the November 20th4

Public Meeting of the Board of Zoning5

Adjustment.6

My name is Ruthanne Miller.7

Joining me today on the Board is Mr. Greg8

Jeffries, to my far right, and Mr. Curtis9

Etherly to my right and to my left, Mr. Shane10

Dettman.11

Also on the dias is Cliff Moy from12

the Office of Zoning, Lori Monroe from the13

Office of Attorney General, Janice Skipper14

from the Office of Attorney General and15

Beverley Bailey from the Office of Zoning.16

Copies of today's meeting agenda17

are available to you and are located to my18

left on the wall near the door.  We do not19

take any public testimony at our meetings,20

unless the Board asks someone to come forward.21

Please be advised that this22
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proceeding is being recorded by a court1

reporter and is also webcast live.2

Accordingly, we must ask you to3

refrain from any disruptive noises or actions4

in the hearing room.  Please turn off all5

beepers and cell phones.6

Does the staff have any7

preliminary matters?8

CM  No ma'am.9

CHAIRPERSON MILLER:  Okay.  Then10

let's proceed with the agenda.11

MR. MOY:  Yes, good morning, Madam12

Chair, members of the Board.  The action13

before the Board is a Motion for14

Reconsideration of Application No. 17537-A as15

in Alpha of Victor Tabbs, pursuant to Section16

3126 of the zoning regulations.17

The original amended application18

of Victor Tabbs was pursuant to 11 DCMR19

3104.1, for a special exception under Section20

223, not meeting the lot occupancy21

requirements under Section 403, to construct22
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a four-story rear addition to a flat, two-1

family dwelling at premises 740 - 13th Street,2

S.E.  That's in Square 1045, Lot 97.  3

Now staff's going through a very4

brief chronology of events, and that will take5

us where we are today, Madam Chair.  6

On September 4th, 2007, the Board7

granted a Motion for Reconsideration from the8

ANC, and opened a limited public hearing on9

the narrow issue of light and air, pursuant to10

Section 223.2 sub A.11

The limited hearing was scheduled12

on October 2nd, 2007.  In other action on that13

day, the Board denied the request by the14

opposition party for a motion for a stay, and15

determined that the variance relief from the16

height requirement exceeding the allowable17

number of stories was not required.18

Then on October 2 nd, 2007, the19

Board completed public testimony on the narrow20

issue of light and air, closed the record and21

scheduled its decision on October 23rd, 2007.22
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On October 23rd, the Board convened1

a Special Public Meeting and discussed the2

merits of the filed evidence.  At the3

conclusion of its deliberation, the Board4

continued its decision to November 20th, 2007.5

The Board requested a supplemental6

report from the Office of Planning, as well as7

allowing written responses from the Applicant8

and the opposition party.9

Those filings have been entered10

into the record.  First, the OP supplemental11

report is dated October 6th, identified as12

Exhibit 57.  The record also has a response13

from ANC 6B dated November 13th, 2007,14

identified as Exhibit 58.15

Finally, there is a response from16

the Applicant dated November 14th, 2007, which17

is a bit untimely, being a day late since18

filings of the responses were due November19

17th.  That completes the status briefing,20

Madam Chair.21

CHAIRPERSON MILLER:  Thank you.22
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Just as a preliminary matter, you said that1

there was a response that was one day late.2

I guess that's Applicant's response to which3

document?4

MR. MOY:  Their filed response to5

the OP supplemental report.6

CHAIRPERSON MILLER:  To the OP?7

Okay.  Then I would guess then we should8

consider waiving our deadline and allowing9

that into the record.10

Okay.  I don't believe that11

there's prejudice from that, and we've made12

every attempt to consider all the evidence13

that we could gather in this case.  So okay.14

So we'll take that in.15

I just want to start off with16

another preliminary matter, so that the record17

is clear.  Mr. Curtis Etherly, who is18

participating in this case, who heard the19

entire case, is participating in this20

deliberation.21

As many people know, Mr. Etherly22
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is now on the Zoning Commission.  We also have1

Mr. Jeffries here from the Zoning Commission.2

We, with our attorneys, looked at the rules to3

determine whether Mr. Etherly could4

participate in this deliberation, considering5

that we thought it was in the best interest of6

the public to have a member who sat on the7

whole case deliberate on it.8

So we took a look at the statutes9

governing the Board of Zoning Adjustment and10

the Zoning Commission, and have determined11

that Mr. Etherly may participate in this12

deliberation, based on D.C. Code 1-523-01(c),13

which states that a person can serve in a14

holdover capacity for up to 180 days after the15

expiration of the term to which he or she was16

appointed.17

Mr. Etherly's appointment on the18

BZA expired September 30th, but he may19

participate in BZA proceedings for six months20

thereafter, if his position has not been21

filled.  22
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That is the case right now.  There1

has not been a new person confirmed to sit on2

the BZA in his slot.  So we are proceeding3

under that understanding of the law. 4

Also, I want to just set the5

context for this consideration.  I know Mr.6

Moy gave the history.  In general, I just want7

to highlight again just a couple of the major8

points.9

One is that the Board granted10

special exception relief to Mr. Tabbs in an11

Order dated July 27th, 2007.  12

Then on September 4 th, 2007, the13

Board granted a motion to reopen the record14

and reconsider that Order, just with respect15

to the impacts on light and air on neighboring16

properties.17

The Board did that in response to18

shadow studies that were submitted by the ANC,19

that raised some concerns about the impact on20

light on neighboring properties.21

As we stated on the record before,22
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that we didn't have a lot of evidence on the1

record when we first issued our order on the2

special exception.  We had decided, based on3

the evidence in the record and then this new4

evidence was presented to us. 5

So the ANC sought reconsideration6

of the Board's finding in the July 27th Order7

that, and I quote, "That although there will8

be shadows from the subject property during9

the morning, there will be ample sunlight10

available to the property during the day."11

So that is the finding that the12

ANC sought reconsideration on, and then the13

conclusion of law, quote "That although there14

will be shadows from the subject property15

during the morning, there will be ample16

sunlight available to the property most of the17

day."18

So we reopened the record, and19

took in evidence, just looking at those20

issues.  I just want to review also the21

standard of review and the burden of proof.22
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The burden of proof is upon the applicant to1

meet the standards set forth in Section 223.2

Particularly, 223 says that the3

addition shall not have a substantially4

adverse effect on the use or enjoyment of any5

abutting or adjacent dwelling or property.  In6

particular (a) the light and air available to7

neighboring properties shall not be unduly8

affected, and (b) the privacy of use of9

enjoyment of neighboring properties shall not10

be unduly compromised.11

So we will be deliberating on the12

evidence that was put forth in the record, in13

connection with the public hearing on the14

reconsideration, what that evidence shows with15

respect to the light and air available to16

neighboring properties.17

Office of Planning also submitted18

a supplemental report, in which they supported19

still the granting of the application.  But20

they stated that they supported it now without21

a parapet and with courts filled in.22
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I guess we'll get into that1

further on down the road.  But apparently, the2

Applicant had represented that they were going3

to fill in court, and the Office of Planning4

has stated that they are not yet filled in. 5

So in that context, I think that6

we should proceed by now carefully looking at7

the evidence that was presented to us, and8

determine, to the best we can based on the9

evidence, whether the light and air available10

to neighboring properties shall not be unduly11

affected.12

I would like to turn to Mr.13

Dettman at this time.  I think it's kind of14

apparent at the hearing that Mr. Dettman15

certainly has experience in shadow studies and16

the like.  So I think that he would be best in17

beginning the discussion on the evidence.18

MR. DETTMAN:  Thank you, Madam19

Chair.  When I started to sort of weigh over20

the evidence that was sent into the record,21

both the photographic evidence, drawings, you22
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know, letters as well as the shadow study, and1

as you mentioned, the shadow study is sort of2

the reason why we're here.  It was the reason3

why the Board decided to reconsider this case4

and reopen this record. 5

I thought it would be helpful to6

sort of go back and look at some previous7

applications that came before the Board, that8

included shadow studies, to see how the Board9

interpreted shadow studies, treated them, how10

they weighed them with regard to other11

evidence that was in the record.12

Just quickly, the applications13

that I sort of looked through, the first one14

was Application 17442.  It was the Creighton-15

Cabezas case.  It involved an addition to a16

single family home in a R-1-B district.17

I guess that case was eventually18

taken to the Court of Appeals, and I reviewed19

a brief that was submitted by the Court of20

Appeals, again related to Application 17442.21

I looked through that brief.  Another22
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application that came before --1

CHAIRPERSON MILLER:  I just2

wanted, just for the record, because I looked3

at that brief too, and I think what you're4

referring to is the District of Columbia's5

brief before the Court of Appeals?6

MR. DETTMAN:  That's correct.7

CHAIRPERSON MILLER:  Okay, in8

support of the Board's Order.  Okay.9

MR. DETTMAN:  That's correct.  The10

next application was Application 17438.  It11

was the Braden P. and Connor Herman case.12

That entailed to, I believe, a row dwelling in13

an R-4 district, located on East Capitol14

Street in Northeast.15

The final case, again including an16

addition to a single family home in an R-1-B17

district, is Application 16725, the Cantor-18

Grissle case, located at 2326 California19

Street, N.W.20

So looking through the BZA orders21

as well as that document that was released by22
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the Court of Appeals, I guess I sort of1

assembled a list of bullet points that helped2

me put together, I guess, a framework, to3

allow me to look at this particular case.4

I guess the first one is that in5

all of those cases that I reviewed, both6

direct sunlight to a property, as well as7

indirect, or I guess I'll call it ambient8

light, reflected light, should be considered9

in determining the overall impacts to the10

availability of light and air on a particular11

property.12

In the first case that I reviewed,13

the BZA considered the travel patterns of the14

sun during different times of the year, and15

that the travel pattern should be considered16

in determining the overall impact; the17

orientation of the subject property; and the18

duration that a particular property should19

expect to get direct sunlight at a given20

particular point in the day.21

A sunlight and air study is not22
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mandatory in order to make an informed1

decision on the impacts of light and air.2

That came up in the first case, the Cabezas3

case.4

In the Court of Appeals document,5

the Court of Appeals made a point to address6

evidence and relative evidence, and that only7

relative evidence should be considered in8

determining the overall impact.9

CHAIRPERSON MILLER:  What do you10

mean by relative evidence?11

MR. DETTMAN:  Actually, in that12

document, they state substantial evidence is13

relevant evidence which a reasonably trier of14

fact would find adequate to support a15

conclusion.16

And why I bring that up is that17

when I started to look through the evidence in18

this case, what I first did is look at the19

photograph and determine whether or not a20

particular photograph was relevant in this21

case.  Did it show the subject property or was22
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it someplace else, and made a determination on1

whether or not I should eliminate it from my2

analysis or not.3

The next sort of thing I put4

together said the determination of the overall5

impact of light and air should give6

consideration to the relative density of the7

surrounding neighborhood.8

Just a couple more.  The9

availability of a shadow study, though10

helpful, should be analyzed in the appropriate11

way of the understanding of the assumptions12

that were sort of incorporated into the study.13

What were the data sources, try to give a14

general idea of what the relative accuracy of15

the shadow study is.16

CHAIRPERSON MILLER:  Could you go17

back to the density issue?18

MR. DETTMAN:  Sure.19

CHAIRPERSON MILLER:  What do you20

mean by that?  Do you consider how dense the21

neighborhood is affects how much light they22
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should expect to have on their property?1

MR. DETTMAN:  I think when looking2

at a case that deals with additions to single3

family homes and its impact to light and air4

in an R-1 district, I think versus an R-45

district, I think there's a difference there.6

I think there's a choice to live in an R-47

district.  8

It's a denser environment, so the9

expectation of pure privacy and the unimpeded10

flow of light and air into the property, that11

expectation is different in an R-4 district,12

should be different in an R-4 district, versus13

in an R-1-B detached single family home sort14

of environment.15

CHAIRPERSON MILLER:  But okay.  In16

any event, would you be comparing impacts at17

least within the same district.  So if you're18

looking at the impact of light and air on a19

neighboring property, you could compare it to20

anther one in the same district.  Or are you21

just looking at it in general?22
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MR. DETTMAN:  I think when trying1

to sort of  quantify what constitutes unduly,2

I think that  depending on if a property is an3

R-1-B or an R-1-4 district, I think you could4

apply two different, I guess, definitions of5

what would constitute unduly.6

Because of in an R-4 district it's7

denser and the flow of air and light can be8

constrained more than in an area that has open9

backyards and sort of a lower density10

environment, where if I was to say, and we'll11

get into this when we get to the evidence in12

this specific case, when looking at an13

addition and trying to determine what's the14

percentage, I'll say, of the reduction in15

light and air.16

In an R-4 district, I think maybe17

one could say well, a 25 percent reduction is18

unduly, versus in an R-1-B district, it might19

not necessarily be 25 percent, because the20

environment is more open.21

CHAIRPERSON MILLER:  Now is this -22
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- this is your opinion or is this -- 1

MR. DETTMAN:  This is strictly my2

opinion.3

CHAIRPERSON MILLER:  You haven't4

seen this in any court order?5

MR. DETTMAN:  No.  I have not6

found anything in previous cases.  This is7

strictly my opinion, and again, some of the8

decisions that I had to make in going through9

this are my opinion, because it's difficult.10

I think the Board found this in11

previous cases.  It's difficult to try to12

quantify what it means to be unduly.13

CHAIRPERSON MILLER:  Okay.14

MR. DETTMAN:  Okay.  The last15

bullet is that a shadow study does not16

necessarily carry greater weight than other17

types of evidence when determining the overall18

impact to light and air.19

So that's sort of the eight20

bullets that I pulled out of the previous21

cases, that either went before the Board or a22
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brief that was submitted by the Court of1

Appeals.2

Before I start to dive into the3

evidence that's specific to this case, I guess4

I'll turn it back to you for questions from5

yourself or the Board, or any clarification on6

anything.7

CHAIRPERSON MILLER:  Well, I would8

just comment that I think you outlined pretty9

well, you know, considerations that the Board10

approaches consideration of the evidence with.11

I agree about the shadow study that it's a12

tool.  It's one piece of evidence, and then we13

look at all the evidence.  14

We look at the photographs, we15

look at the shadow study, we look at the16

orientation of the sun, all those types of17

evidence.  Then we make a judgment.  18

And I think what you said was19

basically most all of that, I think, has been20

addressed in decisions except for your theory21

about the density.22
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Which you know, I understand what1

you're saying, is that -- and when we're done2

doing all this, it's not an exact science.3

It's a judgment that each Board member makes,4

based on not exactly scientific evidence5

either; based on the evidence that we have.6

So from what I hear you saying7

about the density, that's a factor that you8

think we might consider.  I think we might9

consider that, and just because a court hasn't10

considered it yet or the Board hasn't11

considered it yet, doesn't mean that we can't12

consider it.13

I just wanted to clarify, you14

know, what things have been addressed in court15

and then earlier decisions and what have you.16

So I would be ready to start, you know.  Do17

you want to proceed with now addressing the18

evidence that's in the record?19

MR. DETTMAN:  Thank you.  What I20

sort of did is just line up the evidence as it21

was submitted into the record, and I can go22
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through it here.1

The first piece of evidence was a2

letter that was submitted by the ANC to the3

BZA, requesting the reconsideration for the4

case.  The date of that letter is August 6,5

2007.  I believe it's Exhibit No. 51.6

CHAIRPERSON MILLER:  Mine says 50.7

MR. DETTMAN:  Is it 50?8

CHAIRPERSON MILLER:  Whatever.9

MR. DETTMAN:  Right, Exhibit No.10

50.  Just to pull a quote out of that letter,11

it says that "The study," and they're12

referring to the shadow study that the ANC13

conducted, the study "shows that the neighbors14

at 738 - 13th Street, S.E. will never again15

enjoy the sunlight streaming into the windows,16

or shining at the porch in the back of their17

house.18

"The neighbors at 736 and 734 will19

also suffer from this difficulty, though not20

to the same degree."  21

I point this out because I thought22
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that that was a fairly direct statement, in1

that if we could look at the photographic2

evidence and actually see that 100 percent of3

the sunlight was eliminated from the back of4

this house, I think that the decision would5

have been a little easier.6

CHAIRPERSON MILLER:  Well, I'm7

sorry.  I don't want to break your train of8

thought, though.  I just want to correct9

myself though, because I'm looking at my10

Exhibit 50 and I don't see that.  So I think11

maybe you're right; there's another letter12

after.  13

I have August 6, 2007, Motion for14

Reconsideration of Decision or Request for15

Stay as Exhibit No. 50, and the shadow studies16

are attached to that.  I just wonder, is that17

what you're looking at?18

MR. DETTMAN:  I have an Exhibit19

No. 51, dated August 31st, 2007.  20

CHAIRPERSON MILLER:  Okay, that's21

fine.  So you were right, and I just want to22
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let the record reflect that you were right1

with your Exhibit 51, I believe.  Wait a2

second.  3

Sorry, okay.  Just so the record4

correctly reflects, that was on page two of5

Exhibit 50.6

MR. DETTMAN:  Okay, and the date7

of that letter was August 6th, 2007?8

CHAIRPERSON MILLER:  Right.9

MR. DETTMAN:  Okay.  And again,10

just to repeat.  I thought that was a pretty11

direct statement, that they were claiming that12

100 percent of the light and air was being13

reduced or was being diminished.14

In the photographic evidence that15

was submitted in the record, if we could make16

that determination, I think that the decision17

in this case would have been a little bit18

easier.19

But looking at the photographic20

evidence that was submitted in the record, I21

thought it was clear that that wasn't the22
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case, that while we may find that there was a1

reduction in the light and air, it wasn't to2

a degree of being 100 percent lost.3

CHAIRPERSON MILLER:  Right.  1004

percent would be easy.  So it's somewhere in5

between there.6

MR. DETTMAN:  That's right.  And7

to make that determination that it wasn't 1008

percent lost, I'll refer you to the response9

to the ANC's letter, to the ANC's August 6th10

letter from the Applicant, which actually is11

Exhibit No. 51, dated August 31st, 2007.12

Attached to that letter is a13

photograph, and it's a photograph of the14

property located at 738 - 13th Street, S.E.,15

taken at 9:15 in the morning on September 1st,16

2007.17

It shows that, though I can't18

really make out what the situation is with19

regards to the actual backyard, but at 9:15 in20

the morning on September 1st, it does show21

that the rear of the property at 738 is22
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getting direct sunlight at that time of day,1

at that time of year, September 1 st, 2007.2

I'll point out that --3

CHAIRPERSON MILLER:  I'm sorry.  I4

just want to make sure that I'm looking at the5

same document.  It's attached.  Could you show6

me?7

And does that -- how do we know it8

was taken when it's indicated it was taken?9

Was there --10

MR. DETTMAN:  I'm sorry.  Did you11

ask how do we know when that photograph was12

taken?13

CHAIRPERSON MILLER:  Uh-huh.14

MR. DETTMAN:  I guess the15

attachment to the letter is just the16

photograph, and handwritten next to the17

photograph, it says -- this is written by the18

Applicant -- "Photo taken at 9:15 a.m. on19

September 1st, 2007."  Labeled on the20

photograph is property at 738.21

You can see a portion of the22
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addition at 740 - 13th Street, S.E.  I believe1

that I -- in order to sort of determine if2

this photograph was taken at 9:15 and sort on3

September 1st, I compared this photograph to4

some other photographic evidence that was5

submitted, that actually have the date and6

time stamp on the photograph, just to see if7

we have some consistency, and I did see some8

consistency.9

I just wanted to point out that10

the statement by the ANC that the neighboring11

property will never again enjoy the sunlight,12

I think that they were basing that statement13

primarily on the results of the shadow study,14

which there is a time difference between the15

photographic evidence we have in the record16

and the shadow study.17

However, that statement made me18

think that they were saying that they would19

never again enjoy the streaming sunlight20

during the course of the entire year, and I21

think that that photograph taken on September22
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1st, 2007, shows that that's not the case.1

I think that is all I have to say2

on the August 31 st, 2007 letter from the3

Applicant.  The next set of photographs were4

submitted by the opposition, and I can quickly5

go through them.  6

The photographs that I have in my7

package didn't have actually exhibit numbers8

stamped onto them, but they appear to be a9

series of 8 by 10 color photographs of the10

rear of the property.11

They have the date and time12

stamped on them, showing when they were taken.13

The first photograph, dated September 23 rd,14

2007, taken at 9:31 a.m.  The photograph15

essentially shows the rear of the subject16

property as well as the rear of the17

neighboring property.18

I guess I can point out a few19

things in this photograph.  With respect to20

the subject property, you can actually see21

that right at the top of the windows.  It22
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would be probably the first story windows.1

You see a horizontal line of shade across2

that.3

It's actually shade -- at this4

point in the time, at 9:31 a.m., that shade is5

actually being created by Jenkins Row.  So at6

9:31 --7

 CHAIRPERSON MILLER:  How do we8

know that?9

MR. DETTMAN:  Well, looking at the10

other evidence that's been submitted by the11

Applicant, as well as the opposition, and they12

make that claim as well in some of the photos13

that the opposition points out, they say14

horizontal line, Jenkins Row.  You can also15

see this in the shadow study.  You can see the16

impact from Jenkins Row.17

Looking at the neighboring18

property, you can sort of see sort of right19

down the middle of the neighboring property20

there's a vertical line.  Also with respect to21

the Jenkins Row impact, you can't really tell22
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what the impact of Jenkins Row is on the1

neighboring property at 9:31 in the morning,2

based on this photograph.3

It may be somewhere lower on the4

neighboring property; it may be actually in5

the back yard.  We can't tell from this6

photograph.  7

What we can see from this8

photograph is that there is some impact to9

light, to direct sunlight to the rear of the10

neighboring property.  It's evidenced in this11

vertical line that sort of appears on the rear12

of the neighboring property.13

CHAIRPERSON MILLER:  So would you14

say that the shaded part of the neighboring15

property is impacted by the subject property?16

MR. DETTMAN:  The shaded part of17

the --18

CHAIRPERSON MILLER:  The vertical19

part.  I mean the horizontal part You're20

saying is Jenkins Row.  But if you look at21

this picture, okay, the subject property is22
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like -- and then half of the neighboring1

property or some portion thereof is shaded,2

and then it's light again.  That shaded part3

right there, the vertical part is -- okay.4

MR. DETTMAN:  The vertical line5

and the area to the left is -- you can see6

that there is some impact to the neighboring7

addition.  The additional shadow on the8

neighboring property is sort of a horizontal9

line and then there's a diagonal line.10

It appears to me that that would11

be shadow that's sort of being cast by the12

neighboring property's rear porch addition,13

the awning or the roof of it.  Okay.14

CHAIRPERSON MILLER:  Could you --15

okay.  So I'm looking now at the dark part16

that goes across the awning?  Is that shade on17

that?18

MR. DETTMAN:  This here.19

CHAIRPERSON MILLER:  Yes, right.20

And what's causing that, in your opinion?21

MR. DETTMAN:  In my opinion, it's22
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the roof of the rear porch addition on the1

neighboring property, on 738.  2

CHAIRPERSON MILLER:  Okay.3

MR. DETTMAN:  I made that4

observation by sort of just looking at the5

relative shape of the shadow, and knowing that6

as the sun gets higher in the sky in living in7

a house that has a rear porch addition with a8

roof, that the actual roof of the rear porch9

addition can have a tendency to cast some10

shadow on itself, on this house.11

The next photograph, again it's an12

8 by 10 color photograph.  It's dated13

September 19th, 2007 at 9:53 a.m.  It's14

similar in sort of the vantage point that it15

was taken from the previous photograph we16

looked at.17

But what you can tell here is that18

the impact from Jenkins Row on the rear19

addition of the subject property, you can see20

that it's gone.  So that it's taken21

approximately 22 minutes later.  The sun has22
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gotten higher in the sky.  So Jenkins Row1

shadows continue to retreat, and that they no2

longer impact the rear addition of the subject3

property.4

Looking at the neighboring5

property and the impact from the addition, it6

seems to be slightly more.  But I guess I'll7

leave it there.  It seems to be slightly more.8

It seems that the vertical line on9

the rear of the property has progressed10

slightly to the right, and that there11

continues to be a little bit of shadow being12

cast onto the neighboring property from its13

own rear porch addition.14

CHAIRPERSON MILLER:  When you say15

that the shade is going now more to the right16

or extending to the right, having more area?17

MR. DETTMAN:  It's extending to18

the right a little bit.19

CHAIRPERSON MILLER:  Is that from20

the subject property?21

MR. DETTMAN:  Yes.  My observation22
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it's from the subject property.  This is an1

east-west facing property.  So the travel2

patterns of the sun, the sun rises, obviously3

rises in the east and sets in the west.4

But given the location of5

Washington, D.C. and the orientation of this6

property, the sun will always tend to be7

slightly to the south of this house.  8

So as the sun sort of progresses9

through the sky, you can see that the shadow,10

the vertical line shadow being cast onto the11

neighboring property, progresses slightly to12

the right.13

The next photograph, dated14

September 26 th, 2007, taken at 12:17 p.m.,15

essentially from the same vantage point.16

There's no doubt that there's some shadow onto17

the neighboring property, and I would venture18

to guess that some of that shadow is19

contributed by the rear addition at 740 - 13th20

Street, S.E.21

However, at 12:17 p.m., the sun22
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may be beginning to enter a point in the sky1

where the houses are going to start to cast2

shadows on themselves.  You're just entering3

that point.  In my observation, you're just4

entering that point of the day, 12:17.  5

One o'clock, you could6

definitively say that the houses are going to7

start to cast shadows on themselves.  But at8

12:17, the neighboring property is in shadow.9

CHAIRPERSON MILLER:  When I look10

at these, just these photos, pretty much as a11

lay person I think looking at it, since I'm12

not a shadow study expert or an architect or13

whatever.  14

But it looks like the neighboring15

property is the only property that's inj the16

shade basically, except for the first photo,17

that has the impact of Jenkins Row, the18

horizontal one.19

But the vertical kind of shade,20

when I look to the left, look to the right, it21

looks like those properties aren't in it.22
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MR. DETTMAN:  There wouldn't be1

any impact to the property to the left,2

because it's to the south of the rear addition3

at 740.  4

Like I said, the sun will always5

tend to be to the south.  So there wouldn't be6

any impact there, unless there's another7

addition someplace that's impacting that one8

to the south of that.9

But to the north, as you get10

closer to the rear addition, obviously the11

impact would be greater.  As you progress to12

the north, further away from the north, the13

impact to the row houses, the successive row14

houses will get less and less.15

What we also can't see from -- and16

so you're right to say that the impact to the17

immediate neighbor seems to be a little bit18

more than the ones two doors away or three19

doors away.20

What we can't make out from these21

photographs, and we do have photographs in the22



39

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

record that will allow us to make this1

decision, what we can't make out is the impact2

to the back yards of these neighboring3

properties, and that it appears to me is that4

as the sun sort of rises and approaches the5

afternoon time, the impact to the back yard6

tended to get a little bit worse, and can7

actually impact the neighboring properties two8

or three doors away.9

CHAIRPERSON MILLER:  If we look at10

just these photos here, just for what we read11

from them, is it clear that the shadow that's12

cast on the neighboring property, other than13

the Jenkins Row part that we talked about, is14

caused by the subject property here?15

MR. DETTMAN:  I think it's clear16

to me that there is some impact to the17

neighboring property as a result of the rear18

addition.  19

I think it's a judgment call,20

based you know, from the individual Board21

members, on whether or not they think that22
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impact is unduly.1

But what we can say is that there2

seems to be some impact to light on the3

neighboring property during this time of year,4

which is -- it's between September 13th and5

September 26th of 2007.  6

But I think we said in the7

previous hearing, it's important to try to8

figure out what the impact would be during the9

course of an entire year, because the sun sort10

of tracks in the sky differently.11

In the summer, it's higher in the12

sky and the impacts would be less.  13

CHAIRPERSON MILLER:  Okay.  I know14

that we're going to move onto other evidence,15

and then you know, put different things in16

context.  But I just wanted to -- before we17

moved on, I just wanted to make sure that if18

I'm looking at this photo for whatever it19

shows, it is that -- 20

It's not that the shade is caused21

by anything else.  Whatever amount of shade22
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that is there is caused by the subject1

property that's before us, other than the2

Jenkins Row issue there.  Okay.3

MR. DETTMAN:  Once the impacts4

from Jenkins Row, once the shadows from5

Jenkins Row retreat and you can see that6

vertical line, I think it would be a safe7

assumption to make that the vertical line8

shadow on the neighboring property is a result9

of the addition at 740.10

CHAIRPERSON MILLER:  Okay, and we11

can conclude at least that this is the case as12

of the date and the time that's represented13

here, and then we can go further and decide14

how we want to consider this in the larger15

picture?16

MR. DETTMAN:  That's exactly17

right.  That was actually my next point, that18

you know, based on these photographs, we can19

conclude that there is some impact to the20

neighboring property at 738.21

The next piece of evidence that I22
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saw was submitted into the record was actually1

it was a photograph with some sketches on top2

of it.  I'll try to get the exhibit number.3

It was submitted by the opposition.  I have it4

as Exhibit No. 55. 5

It shows the rear of the subject6

property.  There seems to be a white pickup7

truck in the foreground of the photo.  Like I8

said, there's some sketches.  I think, and9

unfortunately I can't recall his name, but I10

believe an architect that is associated with11

the ANC submitted these sketches.12

Just to quickly point out that the13

opposition with this sketch is trying to14

convey to the Board that at the time this15

photograph was taken, a 2 foot 6 inch parapet16

had not been constructed, which does appear in17

the approved drawings.18

The point they're trying to make19

is that the 2 foot 6 inch parapet will20

increase any potential impacts to light and21

air that the neighboring property would have.22
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I think that's a point that the Board should1

address.  But I think that it might be more2

appropriate to address it when we get further3

into our deliberations.4

So I guess next we get to the5

shadow study completed by the ANC.  According6

to the ANC's testimony, the shadow study was7

conducted by an independent contractor.  They8

did not conduct it by themselves, and that it9

was used -- it was conducted using a software10

tool called Sketch-Up.11

I'll just quickly run through sort12

of the assumptions that are built into the13

shadow study.14

The software, Seasonal Settings, I15

guess, the angle of the sun were set to16

Washington, D.C. 17

CHAIRPERSON MILLER:  Let me just18

stop you for a second.  Can you tell us how19

you know these assumptions were built in?20

MR. DETTMAN:  These were questions21

that I asked the ANC at the last hearing.  The22
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shadow study models the conditions during the1

middle of the winter, the winter season or2

what's referred to as the winter solstice.3

During that time of year, the sun4

is lowest in the sky.  The angle of the sun is5

the lowest in the sky, which tends to6

exacerbate any sort of shadows.  It lengthens7

the shadows on the ground.8

It's my observation, just sort of9

having a background in a technology called10

Geographic Information Systems, it was my11

observation that the data that was plugged12

into this model did not come from a pre-13

existing database.14

I say that because all of the row15

dwellings that show up in the -- all of the16

row dwellings in the shadow study are all the17

same depth, they're all the same height,18

they're all the same footprint.19

By looking at just some of the20

photographs that were submitted into the21

record, you can see that there's some22
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articulation in the rear of these buildings.1

The same goes for the garages.2

They're all the same height, they're all the3

same footprint.  The shadow study does not4

take into account considerations or does not5

take into account existing fences, in6

particular the fence that actually divides 7407

and 738.8

I point that out because, you9

know, a shadow study, like you said, is a10

tool.  It can't take into account everything.11

It has to be used in conjunction with other12

evidence, and verified with other evidence.13

However, in the photographic14

evidence that's been submitted, you can15

actually see at different times of the day16

that there is some shadow cast onto the17

property at 738, as a result of the existing,18

I think maybe it was about a six foot high19

fence.  That's not reflected in the shadow20

study.21

CHAIRPERSON MILLER:  I don't know22
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if I want to get you off course, but do you1

know where that fence is reflected in a2

photograph?3

MR. DETTMAN:  Yes.  It was a4

submission by the Applicant.  I believe it's5

dated October 12 th, 2007.  What it is, it6

includes a -- we had asked the Applicant to7

submit into the record the times and dates8

that the photographs that he submitted into9

the record in the previous hearing, and attach10

to that photographs 12A, 12B and 13, shown11

here.12

CHAIRPERSON MILLER:  Okay.  Can13

you explain it?14

MR. DETTMAN:  I think we can just15

look at Photograph No. 13.  You can actually16

see this photograph was taken at 10:31 a.m. on17

October 9th, 2007.  It shows the back yard of18

738, and that you can actually see the shadow19

cast by the fence.  You're wondering why I20

point that out?21

CHAIRPERSON MILLER:  I'm sorry.22
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Can you explain it to me better?  The fence1

that we're seeing that's in the sunlight is2

the fence where, between which properties?3

MR. DETTMAN:  Looking at the4

shadow that's cast on the left side of the5

photo, you can actually see that it's a -- the6

actual, the shape and the points from the7

fence that actually -- the fence doesn't8

appear in the photo, but you can see that9

that's clearly a shadow that's being cast by10

a fence. 11

CHAIRPERSON MILLER:  And the fence12

is between which properties?13

MR. DETTMAN:  Between 740 and 738.14

CHAIRPERSON MILLER:  Okay.15

MR. DETTMAN:  And actually, I16

can't find Photograph 12 and 12B, but if you17

looked at those two photos, you can actually18

see the line of the fence, and you can19

actually see the Applicant, the outline of the20

Applicant peeking over the fence, holding the21

camera up to his face.22
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You can see that the sun is behind1

the fence, and it's casting the shadow onto2

738.3

CHAIRPERSON MILLER:  Bear with me.4

The fence is between 740 and 738?5

MR. DETTMAN:  Uh-huh.6

CHAIRPERSON MILLER:  The yard that7

we're looking at that has a lot of sun on it8

before we hit the shade that's in the shape of9

the fence, that's the property immediately10

next to the fence.  The subject property is in11

sun, that half, right?12

Because when we look at the other13

photographs, I mean they don't match at all it14

looks like, because -- and this was maybe a15

different time.  16

But the vertical shade is like17

right next to the subject property, which18

would be next to the fence probably that we're19

seeing.  This is like the reverse.  The half20

that's in the sun is next to the fence.21

MR. DETTMAN:  Well actually I22
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think what you can sort of -- when we look at1

those two previous photographs, one was taken2

at 9:15, one was taken at 9:26 and one was3

taken at 9:56, and we said that the shadow had4

actually progressed a little bit to the right.5

This particular photograph No. 13,6

was taken at 10:30.  So it was taken a half7

hour later than those other photographs.  You8

can probably draw an assumption that the9

vertical shadow that's on the rear of the10

house would progress a little bit further to11

the right.12

So if you look at Photograph No.13

13, you can see that the rear of the property,14

the rear of the house at 738 would be in full15

shadow.  However, the impact to the rear of16

the house and the impact to the back yard I17

sort of separated, because they're not always18

the same.19

If the rear of the house is 10020

percent shaded, it doesn't necessarily mean21

the rear of the back yard is going to be 10022
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percent shaded.  In this particular photo,1

Photo No. 13, it appears that the rear of the2

house would be in full shade, and it would be3

my observation that that would be a result of4

the neighboring -- the addition at 740.5

However, at this point in time, a6

fair amount of the back yard is still7

receiving direct sunlight.  8

MR. JEFFRIES:  This is October.9

MR. DETTMAN:  October 9th, taken at10

10:31 a.m. 11

MR. DETTMAN:  Photographs 12A and12

12B also show -- and those were taken at13

11:35.  So they're taken an hour later from14

Photograph No. 13, and they show the direct15

sun -- any direct sunlight on the neighboring16

property's back yard.17

CHAIRPERSON MILLER:  Just for the18

record, when we're looking at these19

photographs, the Applicant identified what20

time he took them in the cover sheet; correct,21

dated 10/12/2007?22
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MR. DETTMAN:  That's correct.1

CHAIRPERSON MILLER:  I remember2

there was discussion at the hearing about3

possibly getting the pictures from the camera,4

that might have had the date right on them.5

I don't believe -- that didn't come in, did6

it?7

Just so we know the source.  So8

the source for the time is the Applicant's9

representation; is that correct?  It's not10

that I'm questioning -- 11

MR. DETTMAN:  I thought about that12

when I saw these photographs.  Ideally, when13

you're trying to document a situation like14

this, it would be -- you would want the date15

and time stamped right on the photograph, to16

sort of eliminate any questions.17

The only thing I could find to18

sort of -- for my own piece of mind is that19

the opposition did submit a response to these20

photographs, a response to the Applicant's21

itemized listing of the date and time of these22



52

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

photographs.1

In looking and viewing their2

response, I didn't see anything that would3

sort of clue me in to that they call into4

question the dates and times of these5

photographs.6

CHAIRPERSON MILLER:  Okay, and the7

first set of photographs that we looked at8

from the opposition, that has the date and9

time stamped on it, that's right ingrained10

when the picture was taken, right?11

MR. DETTMAN:  It looks like it.12

CHAIRPERSON MILLER:  It looks like13

it, okay.14

MR. DETTMAN:  So I guess the final15

thing, which I guess is the meat of the shadow16

study, would be -- and again, this is my17

interpretation of the shadow study.  My18

observation of the shadow study is that I have19

some questions with regard to the data that20

was put into it.21

But looking at the shadow study22
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and it goes -- again, it's conducted for the1

middle of the winter, between the time of 8:302

and 12:30.  3

A question that I had asked the4

opposition, as to why they stopped the shadow5

study at 12:30, and it was that by that time,6

the sun had sort of progressed to a point7

where the existing structures start to cast8

shadows on their own back yards or on9

themselves.  10

So 12:30 -- the hours of 8:30 to11

12:30 are sort of the critical hours for the12

rear of the neighboring property at 73813

receiving direct sun or indirect light,14

ambient light.  15

CHAIRPERSON MILLER:  We don't need16

to draw any conclusions after 12:30.  So we're17

just looking at 8:30 to 12:30, and then18

drawing conclusions based on the impact during19

those hours, right?  Okay.20

MR. DETTMAN:  That's correct.  I21

mean I could either go through my22
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observations.  The shadow study was conducted1

every half hour between 8:30 and 12:30.  I2

guess I'll start off with sort of just my3

general conclusion on my observations from the4

shadow study.5

I think, keeping in mind the6

assumptions that are built into the shadow7

study, I think you could say that the impact8

during the middle of the winter, the impact to9

the rear of the house, the rear of the10

structure, the amount of sunlight actually11

being received by the rear of the house, the12

impact of that direct sunlight could be viewed13

as being unduly.14

CHAIRPERSON MILLER:  Can you15

quantify what the impact is?  I mean is it a16

certain portion of the house or all of the17

house or whatever is in shade for a certain18

number of hours?19

MR. DETTMAN:  To answer that20

question, I'll just finish up their last thing21

by saying that the impact to the back yard, in22
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my opinion, I consider to not be unduly.  1

To answer your question about sort2

of trying to quantify what that means, what3

does unduly mean, you know, that's a difficult4

thing to do.  It's a difficult question to5

answer, because one person's definition of6

what constitutes unduly is different than7

another.8

What I tried to look at is I9

looked at the amount of direct sunlight being10

received by, I'll use the rear of the house as11

an example.  The amount of direct sunlight12

being received by the rear of the house at 73813

pre-addition, and then the amount of direct14

sunlight being received by the rear of the15

house post-addition.16

I think if you could sort of17

picture yourself standing behind this house,18

you basically see a rectangle.  It's a19

rowhouse.  I tried to say well, pre-addition,20

it looks like the rear of that house receives21

100 percent sunlight.22
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CHAIRPERSON MILLER:  Are you doing1

for the winter?  Are you doing --2

MR. DETTMAN:  This is for the3

shadow study in the middle of the winter.4

CHAIRPERSON MILLER:  Okay.  Shadow5

study, mid-winter, okay.6

MR. DETTMAN:  Right.  Then I would7

flip to the page that showed the same time8

period, say 8:30 a.m. post-addition, and I9

would draw that same observation and I would10

say well, it looks like the rear of that house11

after the addition is not receiving any direct12

sunlight.13

So if we had 8:30 pre-addition14

with full sunlight, every square inch at the15

back of this house, and 8:30 a.m. post-16

addition, not one square inch of this house is17

receiving sunlight, it's 100 percent reduction18

in direct sunlight.19

I did the same thing.  If I said20

it looks like half of the house is receiving21

direct sunlight at 9:30, and that before the22
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addition it was full sunlight, so it was a 501

percent reduction in direct sunlight.2

I applied that same sort of3

observation method to the back yard as well.4

If pre-addition it was half of the back yard5

and post-addition all the back yard was in6

shade, that's 100 percent reduction.7

Again, it's very objective.  It's8

sort of my observations.  In doing that9

between the hours of 8:30 and 12:30, I came to10

my own personal conclusion that the impacts to11

light to the rear of the property, the rear of12

the structure, the house, I would consider13

unduly.  However, the impacts to the back yard14

with respect to receiving direct light, would15

not be unduly.16

CHAIRPERSON MILLER:  What was the17

difference?18

MR. DETTMAN:  Well, I also sort of19

kept in mind that this was conducted during20

the middle of the winter, when it's a time of21

year when people are sort of using their back22



58

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

yards less, and also keeping in mind that the1

situation could be very different in the2

middle of the summer, when the sun is higher3

in the sky.4

That I don't know if it could be5

argued that the sun, if it's higher in the6

sky, the particular area could get more sun.7

So with that assumption in mind, that this is8

the middle of the winter and that the use, the9

enjoyment of the back yard for recreation10

purposes is less for the middle of the winter.11

CHAIRPERSON MILLER:  Is there more12

shade on the house, the rear of the house than13

on the back yard, or was it always the same?14

MR. DETTMAN:  No.  There seemed to15

be more shade cast between the hours of 8:3016

and 12:30 in the middle of the winter on the17

house than on the back yard.  18

My guess would be is that the back19

yard extends further into the back yard20

obviously.  So it has more opportunity to21

receive direct sunlight.  22
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CHAIRPERSON MILLER:  We saw that1

in one of the photos also.2

MR. DETTMAN:  You can sort of see3

that in regards to the impact of Jenkins Row4

on the properties.  You know, the property at5

740 extends further into the back yard.  It6

gets closer to Jenkins Row.  7

So the duration of shadow impact8

on that addition at 740 lasts longer into the9

day because it projects further into the back10

yard.  11

So there's a photo that you can12

actually see shadow from Jenkins Row halfway13

up the addition, and the neighboring14

properties receiving full sunlight.  15

It's because it's removed farther16

away.  The distance between the two structures17

is greater.  The sunlight has a little bit18

better of an opportunity to get in there.  19

I sort of, with that observation,20

I sort of applied that to why we saw a21

difference between the amount of direct22
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sunlight received in the back of the house and1

the amount of direct sunlight reaching the2

back yard of the neighboring property.3

CHAIRPERSON MILLER:  Okay.  You4

concluded that -- let's just take it one by5

one, that there wasn't undue adverse impact on6

the rear of the house with respect to lack of7

sun in winter between the hours of 8:30 and8

12:30, is that right?9

MR. DETTMAN:  That's correct.10

CHAIRPERSON MILLER:  So yours is11

for winter.  Was it because there wasn't any12

-- that the subject property was casting a13

shadow during that time period, the whole time14

period during 8:30 to 12:30 during winter, or15

how much?  16

MR. DETTMAN:  It seems to me that17

if you were take, you know, the shadow study18

was presented in a packet, where it said 8:3019

pre-addition, 8:30 post-addition.20

If you sort of just take all the21

sheets out and stack them on top of each other22
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for the pre-addition conditions of direct1

sunlight, it seemed to me that between 8:302

and twelve o'clock, the rear of the3

neighboring property at 738 received full4

sunlight.  At 12:30, it didn't receive any5

sunlight. 6

So that sort of clued me into the7

idea that between 12:00 and 12:30, the sun8

reaches a point where the shadow starts to9

-- the properties actually start casting their10

own shadows.11

So between 8:30 and 12:00 pre-12

addition, the rear of the house seems to13

receive full sun.  Post-addition, we see14

almost the exact opposite.15

CHAIRPERSON MILLER:  And that's16

for the winter, right?17

MR. DETTMAN:  And that's for the18

winter, that's right.19

CHAIRPERSON MILLER:  So that is20

almost 100 percent difference; is that21

correct?22
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MR. DETTMAN:  Almost.1

CHAIRPERSON MILLER:  Almost, okay.2

MR. DETTMAN:  Well, but I also3

point out that between the hours of 8:30 and4

9:30, you still have to factor in any impact5

that's coming from Jenkins Row.  6

CHAIRPERSON MILLER:  Okay, and the7

reason you didn't find it unduly with respect8

to the rear yard in the winter is?9

MR. DETTMAN:  With respect to the10

rear yard, just looking at the pre-addition11

situation, at 8:30 it looked like there wasn't12

any sun.  So middle of the winter, 8:30, the13

sun's still sort of waking up.  It's still14

trying to get up above the horizon.15

You know at 9:00, and again this16

is a judgment call, at 9:00 it looked like a17

quarter of the back yard had sun.  At 9:30, it18

looked like 75 percent of the back yard had19

sun.  So the sun is rising.  At 10:00 there20

was full sun, pre-addition, okay.21

Looking at the post-addition, and22
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again, with my assumption that I felt that a1

particular impact was unduly, if it resulted2

in a greater than 50 percent reduction in the3

amount of direct sunlight reaching an area.4

CHAIRPERSON MILLER:  Okay, and5

again this is your opinion, your judgment,6

like how do I judge what's unduly, and in your7

mind that's 50 percent?8

MR. DETTMAN:  That's right.9

CHAIRPERSON MILLER:  Okay.  There10

isn't any measurement set forth for the Board11

in the regulations there?12

MR. DETTMAN:  That's right, that's13

right.  It is my opinion.  I chose that number14

because it was the middle of the winter.  The15

use of the backyard would be less.  16

If I was to see a shadow study17

that showed a 50 percent reduction in the18

amount of sunlight to a backyard during the19

middle of the summer, I might have a different20

opinion.21

CHAIRPERSON MILLER:  So what did22



64

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

you decide it was about?  What percentage1

reduction of sunlight in the winter in the2

back yard?  Could you quantify that?3

MR. DETTMAN:  I'm not sure I4

understand the question.5

CHAIRPERSON MILLER:  Okay.6

Basically you said on the rear of the house,7

it was basically 100 percent shade as a result8

of the rear addition of the subject property.9

In this case, you don't see in the10

rear yard 100 percent shade.  What did you11

see?  What did you conclude based on those12

shadow studies?  How much of a reduction, I13

guess, of light or how much shade is a result14

of the addition, if you can tell?  I mean what15

did you base your --16

MR. DETTMAN:  I would say17

potentially it could be approaching 5018

percent.  It could be approaching a 50 percent19

reduction in the amount of sunlight.20

CHAIRPERSON MILLER:  And how do we21

know that?22
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MR. DETTMAN:  Again, that's my own1

sort of --2

CHAIRPERSON MILLER:  No, your own3

sort of is 50 percent to you is like that's4

unduly.  But I'm saying or asking where do you5

draw a conclusion that it's 50 percent?6

MR. DETTMAN:  Looking at,7

comparing the pre- and post, just specifically8

looking at the back yard, looking at the pre-9

and post, at 8:30 in the morning, there's no10

sun in the back yard pre; there's no sun in11

the back yard post, no difference.12

At 9:00 in the morning, 25 percent13

of -- it appears to me that 25 percent of the14

neighboring back yard is getting direct15

sunlight.  Post-addition, there's no sunlight.16

At 9:30, it appears to me that 7517

percent of the back yard is getting sunlight.18

Post-addition, 25 percent is getting sunlight,19

so a 50 percent reduction.  That's the process20

I went through, and at the end of the day said21

"Well, it looks like on average" --22
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CHAIRPERSON MILLER:  Keep going,1

because right there is 50 percent difference.2

What happens at ten then?3

MR. DETTMAN:  At ten, and I won't4

continue to say pre- and post.  At ten, it's5

full sun and 25 percent sun.  That is the same6

situation for 10:30. 7

CHAIRPERSON MILLER:  I think I8

need -- full sun is pre-addition and 259

percent is --10

MR. DETTMAN:  Yes.  It'll be pre-11

post.12

CHAIRPERSON MILLER:  So that's13

gone down 75 percent?14

MR. DETTMAN:  75 percent15

reduction, that's right.16

CHAIRPERSON MILLER:  But you're17

not finding that unduly?18

MR. DETTMAN:  Well, I had to19

quantify this in terms of the full shadow20

study.  As a matter of fact, at 10:00, I did21

say that the back yard had an unduly impact.22



67

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

However, looking at every half1

hour, it was sort of a yes-no.  At the end of2

the day, pre-post 8:30, yes-no.  Pre-post3

9:00, yes-no.  Then I just tallied up the4

yes's and the no's, to see what -- and made my5

own observation.6

CHAIRPERSON MILLER:  Okay.  Can7

you just since there's a limited amount of8

time anyway to get to 12:30, so at 10:00, it9

went down.  The light went down 75 percent.10

What happened at 10:30?11

MR. DETTMAN:  The same thing.12

CHAIRPERSON MILLER:  75 percent13

down?14

MR. DETTMAN:  That's right.15

CHAIRPERSON MILLER:  So from 10016

percent to 25 percent?  17

MR. DETTMAN:  That's right.18

CHAIRPERSON MILLER:  Okay, and19

11:00?20

MR. DETTMAN:  Full sun, pre; 5021

percent sun post.22
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CHAIRPERSON MILLER:  Okay.  11:30?1

MR. DETTMAN:  And it's full sun,2

50 percent sun for 11:00, 11:30 and 12:00.  3

CHAIRPERSON MILLER:  Okay, they're4

the same.  Okay, so when I just look at those5

figures though, those look like dramatic6

decreases to me.  They look like your 507

percent and above. 8

Well, I guess I'm saying -- maybe9

you're not drawing -- well just -- I mean I10

think that we can draw certain things from11

certain pieces of evidence and then we put it12

all together, and then make a judgment.13

MR. DETTMAN:  You know, with14

regard to the back yard, in making this15

determination and what I felt was unduly, you16

know, I was sort of on the fence.  17

They do seem to be significant.18

But keeping in mind my assumption that this is19

the middle of the winter.  We're probably not20

growing plants and vegetables back there.21

We're probably not having barbeques back22
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there, using swing sets, what have you.1

I sort of pulled back a little2

bit.  I said well, it seems to be that it's3

not as bad as the house.  It seems to be that4

it could be 50 percent.  But what is the5

impact to the enjoyment and the use of this6

back yard?7

CHAIRPERSON MILLER:  Okay, and8

just to separate things out, because I think9

this is difficult, you know, to get our arms10

around.  But it looks to me like before we11

pass a judgment on whether it's unduly, just12

as a matter of fact, it looks like there's a13

big impact on the light.14

I mean it may be winter but, and15

then we can say well, you know, is that unduly16

because it's winter, you know.  Maybe they're17

not using the yard.  18

But as far as percentages go, and19

even using a 50 percent benchmark, it looks20

like there's a big decrease from full to 50,21

from full to 25 percent.22
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MR. DETTMAN:  Well, with respect1

to the results of the shadow study, this is2

one point in time in the year.  We do have3

evidence from earlier in the year that we'll4

have to put together our story.5

Then I think it -- and we'll get6

there.  We need to start to draw out a time7

line.  What is -- it looks like there's this8

much sun in September and this much sun in9

December, and try to make an informed decision10

on what the sun might be in the summertime.11

Again, the shadow study is a tool,12

and it doesn't have to carry greater weight13

than the photographic evidence.  Just to14

reiterate, that this is sort of my observation15

on the shadow study, the results of the shadow16

study.17

CHAIRPERSON MILLER:  And18

recognizing that the shadow study has some19

flaws that you indicated with respect to the20

data that was put in, that it wasn't21

necessarily the exact data of the22
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configuration of the houses and the garages1

that are there, that's one of them.2

But still, we can draw -- are you3

comfortable drawing some conclusions from the4

shadow study, even though it's not perfect5

that way?6

MR. DETTMAN:  Yes.  I'd be7

comfortable making some observations and8

making some conclusions with regard to the9

impact of the addition of 740 to the10

neighboring property in the middle of the11

winter.12

CHAIRPERSON MILLER:  Okay.13

MR. DETTMAN:  We're moving on?14

The next series of photographs were submitted15

by the Applicant, I believe at our last16

hearing, which was I think October 2nd, 2007.17

At that hearing, the Board had18

requested that the Applicant provide an19

itemized listing of the date and times these20

photographs were taken, and sort of where they21

were taken, whether they were behind the22
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subject property, further down the alley.  We1

received that as well.2

What we also received was a3

response from the opposition to those4

photographs, and the Applicant's itemized5

listing of the dates and times of the6

photographs when they were taken.7

Before sort of diving into really8

looking at these photographs and determining9

what they say, I had to look at them in terms10

of how relevant they were to making an11

informed decision on the impact of the12

neighboring property.13

I found that the majority of them14

weren't really relevant.  Those photographs15

are actually numbered, so it will make it a16

little bit easier to identify which ones I17

felt were not relevant.18

CHAIRPERSON MILLER:  Are you19

talking about these photographs?20

MR. DETTMAN:  Yes.  They might be21

-- I don't know.  Are they 5 by 7 color22
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photos?  The photograph that was labeled1

number one is actually of Jenkins Row, taken2

from Pennsylvania Avenue.3

You don't see the neighboring4

property.  You don't see the subject property,5

and you don't know what -- well, you6

eventually find out what time of day it's7

taken.  8

But without seeing what's the9

impact to direct sunlight on the neighboring10

property at this time of day, I didn't feel11

that this photograph was relevant to this12

case.13

Photograph No. 2 shows the rear14

elevation of Jenkins Row.  I actually thought15

this photograph was not relevant as well.16

It's taken from the back yard of the subject17

property.  It's a photograph of the rear18

alley, and it shows that the elevation of19

Jenkins Row is getting shade, but it really20

wasn't a surprise to me.  21

It's the north elevation or it's22
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the west elevation, sorry.  So it wouldn't be1

getting any sun at that time of day.  So it2

sort of didn't add or detract from the3

analysis, and so I considered it irrelevant.4

Photograph Nos. 3 and 4 show the5

north and the south edge of Jenkins Row.  It6

shows the rear of the houses on 13th Street,7

but they're taken from the north of Jenkins8

Row and the south of Jenkins Row.  9

Nowhere in these photographs do10

you see the neighboring property at 738 or11

740.  So I sort of eliminated those from the12

analysis as well.13

Photograph No. 6 -- I'm going to14

skip over 5, because it was actually relevant.15

Photograph No. 6 is showing the rear of the16

subject property looking towards the17

neighboring property.  I didn't consider this18

relevant either, because you can't see the19

neighboring property.20

You can draw some observations on21

the amount of direct sunlight that 740 is22
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getting, the addition is getting.  But I1

actually couldn't see the neighboring property2

at all, back yard or the rear of the house.3

I'm going to skip over Photograph4

7, because I thought that was relevant.5

Photograph 8 I thought was not relevant.  It6

was actually a photograph showing lumber7

leaning up against the addition.8

I believe that that was the9

Applicant's way of showing the Board what he10

was allowed to construct as a matter of right,11

the depth as a matter of right, and the 4 foot12

6 inch access that was actually constructed as13

a result of contractor error.14

I think that it's important the15

Board should look at this case in terms of16

what was actually built, and not try to17

determine what would be the impact of shadow18

as a matter of right versus what was19

constructed.20

So the two photographs that show21

that 4 by 4 or whatever it is leaning up22
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against the wall, I didn't feel was relevant1

to the case.2

CHAIRPERSON MILLER:  Right.  I3

mean I think that --4

MR. JEFFRIES:  Are we going to go5

through all?  I mean I don't know.  Do we like6

necessarily have to go through all the7

evidence and comment on it?  I mean --8

CHAIRPERSON MILLER:  Yes.  He9

actually -- but I think Mr. Dettman's almost10

finished, because I was going to say that you11

could skip over the ones that aren't relevant12

and go to what is relevant.13

But I do want to just say also14

that point about the regulations, I believe,15

require us to look at the impact of the16

project as a whole, not as the difference17

between what the impact might be if it was18

within matter of right.19

MR. DETTMAN:  Okay.20

CHAIRPERSON MILLER:  So there are21

two photos that you think are relevant,22
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though, to the deliberation, is that right?1

MR. DETTMAN:  That's right.2

Photograph No. 5, it shows the rear of the3

subject property taken at 8:10 a.m.  It was4

taken on a cloudy day.  5

Actually, it was taken on the same6

day as some of the other photos, so my guess7

is that the sun was actually hiding behind a8

cloud.  So you can't make any -- what's that?9

CHAIRPERSON MILLER:  So how does10

it help us?11

MR. DETTMAN:  Well, you can't make12

any observations as to the impact to direct13

sunlight to the neighboring property.  But14

again, when looking at these issues, I think15

that making a consideration with regards to16

impacts to direct, as well as indirect17

sunlight, you can kind of see, looking at sort18

of the light levels in the photograph, it19

looks like they're fairly consistent.20

The darkness of the subject21

property's back yard is sort of the same as22
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the darkness as the neighboring property's1

back yard.  This is a judgment call.  2

But I will say that in the3

response from the ANC to this photograph, they4

also say that it was taken in cloudy5

conditions, and they make reference to6

something about no adverse impact.7

CHAIRPERSON MILLER:  So on a8

cloudy day, there isn't an adverse impact at9

eight-something pin the morning, whatever?10

MR. DETTMAN:  Yes.11

CHAIRPERSON MILLER:  Okay.  12

MR. DETTMAN:  We can go to the13

D.C. Office of Planning supplemental report,14

because I really think that that's the next15

big piece of evidence that was helpful.16

MR. JEFFRIES:  Madam Chair --17

CHAIRPERSON MILLER:  That's okay.18

I just want to know, before we go to that19

though, I think that we've covered winter.  We20

covered the shadow studies and the photographs21

per se, and then I'm not sure if we're going22
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to be extrapolated fall, spring, summer or1

not.2

MR. JEFFRIES:  We might just end3

up extrapolating.4

CHAIRPERSON MILLER:  And do you5

want to do that now or after --6

MR. DETTMAN:  We can do it right7

now with one quick bullet point from the8

Office of Planning supplemental report.9

CHAIRPERSON MILLER:  Okay, go10

ahead.11

MR. DETTMAN:  And it's just that12

we referred the case to the D.C. Office of13

Planning at our last hearing.  They submitted14

their supplemental report November 6, 2007.15

Just to read right out of the report, they16

continued to recommend approval of the17

original application.18

"While the addition casts some19

amount of shadow on the back of the home at20

738 - 13th Street, it does not unduly affect21

the light or air available to the property22
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owner."1

They concur that the shadow study2

was conducted during the middle of the winter,3

and like the ANC in one of their pieces of4

evidence, they bring up this issue of the5

parapet, and potential impacts that it may6

cause to light and air to the neighboring7

property.8

CHAIRPERSON MILLER:  Well, that's9

true.  I just want to comment.  More often10

than not, Office of Planning reports are11

extremely thorough and extremely helpful.  In12

this particular case, though, I find part of13

this, at least, conclusory.  So it doesn't14

really help me.15

I mean it says "While the addition16

casts some amount of shadow on the back of the17

home at 738 - 13th Street, it does not unduly18

affect the light or air available to the19

property owner."  20

To me, that really doesn't help me21

as a decisionmaker decide if it's unduly or22
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not, because I don't know how much shadow is1

affecting the back of the home, or during what2

seasons.3

MR. JEFFRIES:  But Madam Chair,4

with all due respect, I mean you know, this is5

-- unless we're going to somehow the6

Applicant's going to put forward, I mean pay7

the money to get a sort of scientific reading8

throughout the course of the year for every9

day, for every hour as it relates to light on10

this unit before we can make a decision, I11

mean we're going to be here a long time.12

I don't know how we're going to13

get that level of evidence in order for, you14

know, us to be absolutely guaranteed that we15

know, throughout the course of the year, how16

much light or not is going to be cast on the17

next door neighbor.18

So I think some of what we're19

going to end up having to do here is going to20

have to be extrapolative from what we21

understand about sun patterns and so forth and22
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so on, and not what's been presented to this1

record, into the record.  Because you know --2

CHAIRPERSON MILLER:  Not what's3

been presented to the record?4

MR. JEFFRIES:  Well, because no5

one -- I mean unless someone has put before6

us, I haven't seen anything that has gone7

through throughout the course of the year,8

spring, summer, the impact, what kind of light9

impact is going to occur or not in the back.10

We only have winter.  11

So unless we get that additional12

information, I think that we're going to13

either have to go forward at this point with14

what we have and make, you know, some sort of15

judgment on the information that's been16

presented to us.17

What I'm saying is we do18

understand the patterns of sun.  It's19

universal.  We know how it works.  So I'm20

comfortable going forward on this case, based21

on my understanding about how the sun works,22
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as it relates to casting shadows on buildings1

at certain times of the year.2

I don't need to have in front of3

me, you know, scientific evidence throughout4

the course of the year about, you know, how5

much sun is going to hit the back of the6

building or whatever.7

I just think that we're going to8

have to go with what we have in the record9

currently.10

CHAIRPERSON MILLER:  I agree with11

you.  I mean, and I think that we don't have12

the ideal.  We don't have it.  We had another13

hearing and we gave parties every opportunity14

to present evidence, and we got more evidence15

and this is the evidence we have.16

So I think that we are going to17

-- I think the last step here would be to18

extrapolate to the extent that you have19

knowledge about the patterns of the sun20

etcetera, and want to go into the other21

seasons.22
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I think that Mr. Dettman's pretty1

much gone through a lot of the evidence.  I'm2

not an architect, so I really did want to3

focus on the evidence that we had, what can we4

draw from it.5

MR. JEFFRIES:  But you are a very6

smart person, and you clearly you have -- I7

mean I think that you can come to some, draw8

some conclusions around, you know, whether9

this addition is going to unduly impact upon10

the next door neighbor.11

I think it's a judgment call, you12

know.  I mean that's what we do.  We make13

informed decisions here.  We make judgments.14

That's where we are.15

CHAIRPERSON MILLER:  And I agree.16

I think we make judgments, but we make17

judgments on the evidence.  I think we've18

pretty much gone through the evidence now.  19

So if I'm not correct, what's20

remaining then is, you know, we could make a21

judgment just based on winter?  I believe that22
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Board members want to spend, make some1

extrapolations as to how you perceive the2

whole year or --3

MR. JEFFRIES:  That's how I would4

like to do it.  Now we might want to hear from5

the other Board members.  6

But I'm prepared to look at what's7

been presented from winter and extrapolate8

what I think's going to occur for the9

remainder of the year, based on what we10

generally know about how the sun works, and11

make a decision.12

You know, because this is becoming13

somewhat painful.  14

CHAIRPERSON MILLER:  Go for it.15

MR. JEFFRIES:  Excuse me.16

CHAIRPERSON MILLER:  You can go17

for it if you're ready to make some -- do you18

want articulate any extrapolations?19

MR. JEFFRIES:  Well, I'm ready to20

-- I can definitely tell you sort of how I'm21

prepared to look at the case.  So in my22
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estimation, I think the Applicant has not met1

the burden of proof in terms of presenting the2

information required for us to make this3

decision.4

I also contend that the Applicant5

really has not done a really good job of, you6

know, presenting its application.  I don't7

think the Applicant has done a good job of8

really responding appropriately to the ANC.9

I also will say that, you know,10

looking at the addition, if we were judging11

character, you know, I think this addition12

looks like it's out of context.  But that's13

not what we're considering today.  I mean14

we're dealing with light and air.15

So in spite of the Applicant's16

presentation, I do feel that the addition does17

not substantially adversely impact the light18

and air of the neighboring structure.  It19

does, you know, it does have some impact20

clearly.  21

But I don't think that it is to22
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the point that the neighboring structure will,1

you know, be adversely impacted.  I just don't2

see it.  3

So even though the Applicant did4

not submit a full year of photographs, as well5

as the ANC, I can clearly extrapolate from6

what I generally understand about sun7

patterns, that this next door neighbor will8

get light.  There will be light.  Not as much9

as they got before, but there will be light.10

So I don't think that it's11

substantial.  So just based on that alone, I12

concur with the Office of Planning's findings,13

that the addition does not unduly affect the14

light and air available to the neighbor.15

That's where I stand.16

CHAIRPERSON MILLER:  Well, let me17

ask you.  We just went through this shadow18

study that said, I mean I think -- and Mr.19

Dettman, who does know how to read shadow20

studies, it did show that there was like 10021

percent shade on the back of the building, and22
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large decreases of full sun to 50 percent, 251

percent in the yard in winter.2

So I guess my question is I think3

how do you know that the property's going to4

have adequate sun during the rest of the5

seasons?  How do you extrapolate from the6

orientation and the travel of the sun?7

MR. JEFFRIES:  Well, in the8

summer, the sun is higher during a large9

course of the day.  I think in the summertime,10

when the tenants, when the property owners11

will be enjoying their back yard more, they12

will be able to get light at extended periods13

of time during the day.14

I mean this is the experience that15

I have, not just in D.C.; in Chicago and every16

place that I've lived.  That was not put in17

the record, but again my understanding of how18

sun patterns work, they will be able to get19

sun.20

Now in the winter time, they're21

going to be largely impacted.  But I think the22
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impact at that time is probably somewhat1

proportional to the impact of all of us, as it2

relates to the amount of light that we get in3

the winter.  I mean we all get less light.4

So from where I'm standing, from5

where I sit, I don't know exact numbers.  I6

cannot sit there and tell you that well, it's7

going to be 25 percent less here.  But from8

what I've been given, I'm prepared to say that9

I don't see this, you know, throughout the10

course of the year, substantial impact.11

Yes, it's somewhat substantial,12

you know, in the winter time.  But my13

understanding about the remainder of the year,14

there will be several -- many times that they15

should be able to enjoy light and air in their16

yard.17

CHAIRPERSON MILLER:  Okay.  I want18

to ask either you or Mr. Dettman, in winter,19

when this -- when 738, I think that's the20

property that's impacted, when they're cast in21

shade 100 percent or whatever, are their22
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neighbors in sun? 1

As in we looked at some of the2

photos in September showed that they're the3

ones that are in shade and everyone else is in4

sun.  Would that be the same for the winter?5

MR. DETTMAN:  The question is does6

the neighbors also in the winter have full7

shade?8

CHAIRPERSON MILLER:  The other9

neighbors.10

MR. DETTMAN:  The other neighbors.11

CHAIRPERSON MILLER:  Yes, because12

if you look at the September photograph, it13

shows that they're the only ones here that are14

in the shade. 15

MR. DETTMAN:  But that is a16

snapshot in the course of a full year.17

CHAIRPERSON MILLER:  I know.  I18

just want --19

MR. DETTMAN:  That's all I'm going20

on.21

CHAIRPERSON MILLER:  To me, I mean22
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I just would evaluate undue adverse impact in1

context.  I mean some of what Mr. Dettman was2

saying, well you know if you live in a dense3

area, you might get less light.4

So I would then compare it to the5

other neighbors and the expectations.  If the6

other neighbors all got sunlight during this7

period, and they're the only ones that didn't8

get any sunlight because of this addition,9

then that would influence my judgment on10

whether that was undue adverse impact.11

MR. DETTMAN:  Well, I guess the12

only thing I can say to that is that the13

properties at 738, 736, 734, they might be14

impacted.  As you get closer to the addition,15

the impact gets worse.  As you get farther16

away, it gets less worse.17

I guess that's -- and then that18

was brought up by the ANC when they presented19

the results of the shadow study, and we just20

need to factor in sort of what are the impacts21

to the surrounding neighbors, the surrounding22
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neighborhood of this addition. 1

MR. JEFFRIES:  I look at it, if2

you take a full year, extrapolate sort of3

what, again, sun patterns during the course of4

the year, and if the argument is during a5

snapshot or over two or three months, the next6

door neighbor has more impact, you know, by7

this addition than the adjacent neighbors, to8

me it does not rise to the level of becoming9

substantial.10

So I'm looking at this in the11

context of a full year, the life of use of a12

back yard during a full year.  That's how I13

have to sort of look at this.  I can't just14

look at it based on, you know, a few hours in15

the morning in the winter time that this16

tenant is somewhat impacted.17

I mean again, I think Board member18

Dettman's comment about this is an urban19

environment; it's dense, and there are certain20

expectations that people should have in terms21

of living in these neighborhoods and these22
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communities.1

So again, you know, this is not a2

perfect situation, and I certainly don't want3

to say that this is not an awkward situation.4

But again, I have to look at it in the context5

of a full year, and I just for me, in my6

judgment, it is not substantial.7

MR. DETTMAN:  I would absolutely8

agree with all the comments that you just9

made.  I think trying to use the information10

that we have in the record to extrapolate what11

are the impacts to this addition over the12

course of the entire year.13

I don't think it can be argued14

that during the summer time, when people are15

more apt to use their back yard, that any16

impacts that we see in the photographic17

evidence taken in September will be less,18

because we're going to trace back.19

If we go back to June, we're going20

to trace back from September to June.  As we21

trace back through those daily, every single22
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day, the situation gets better.1

MR. JEFFRIES:  It's a blended,2

it's a blended thing.3

MR. DETTMAN:  That's correct.4

MR. JEFFRIES:  I mean and again, I5

don't know the exact numbers.  But you know6

when you start sort of blending impacts in the7

winter versus impacts in the summer and spring8

and so forth, for me, without the actual9

numbers, I don't think that it is substantial.10

It has impact; I just don't see it as being11

substantial.12

CHAIRPERSON MILLER:  All right.13

Let me just confirm what we have here.  Okay,14

we have the winter shadow studies, and what15

I'm hearing from at least the two of you is16

that well, that's winter.  17

That's when people are less likely18

to be in their yards, and you're not going to19

necessarily conclude that there is an undue,20

substantial undue impact overall based on21

that.22
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I just want to take one more look1

at September, and what we can conclude from2

those photographs.  I mean to me, there are3

snapshots also, but it shows that this house4

is in shade at that period of time, and it5

doesn't seem like any of the other houses are.6

MR. JEFFRIES:  That's at 9:317

a.m.?8

CHAIRPERSON MILLER:  Well, there's9

9:30.  Then there's 9:52 and then there's10

12:17.  We can't see the rear yard.  We can11

only see the house, I guess, on the -- yes.12

On all of these.13

MR. JEFFRIES:  But at 12:17,14

there's light there.  I mean I don't -- it's15

perhaps not as much light as the next16

neighbor.  So in the course of a few hours in17

the morning, even in September yes, they are18

substantially impacted.19

But again, I have to take this in20

the context of a full year.  This is snapshot.21

Then you know, and even -- and I understand22
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what you're saying.  I just don't -- I am1

perfectly fine, Madam Chair, if you feel that2

this is substantial, you know, because it's3

your experiences and what your expectations4

are, that really shape how you see the world.5

So I think it's perfectly6

legitimate that you might, you know, have an7

analysis that says that this is substantial.8

But I think, you know, my9

expectations living in the city, and10

understanding how sun patterns work over the11

course of the year, I think this tenant will12

be -- this tenant, I'm sorry -- this owner13

will be able to have enjoyment, and that it's14

not going to be substantial.15

MR. DETTMAN:  Just a general16

observation about the September photos, is17

that what we also don't know is what was the18

pre-addition condition of shadow on the19

neighboring property in September.20

We have these photos post-21

addition.  So I think -- but I think what we22
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can assume is that this existing condition in1

September will get better as we go back2

towards June.3

So I guess to me, when I look at4

these photos, I said do I think that that's a5

substantial amount of sunlight to the rear of6

this property, to the rear of this house on7

September 23rd, 2007?8

Then if I said yes, I said well,9

that situation is only going to get better in10

June, and it's going to get worse towards11

December.12

MR. JEFFRIES:  Unless someone can13

produce evidence that it will be just the same14

in June, I mean I just -- show me.  I mean I'm15

from the Missouri state.  Show me.16

CHAIRPERSON MILLER:  Okay.  All I17

want to do is just make sure we know what18

evidence we're relying on.  We bring to the19

table our own knowledge as well.  So we don't20

have the perfect evidence before us. 21

Right.  We have the study, shadow22
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study from the winter.  We have photographs1

from the fall, and there's like fill in the2

gaps for the rest of the year, in order for3

some of us to draw a conclusion.4

So basically, I just want to be5

sure to understand.  It sounds like Mr.6

Jeffries and Mr. Dettman, that you are7

bringing to the table then your knowledge of8

sun patterns, and not seeing anything else to9

the contrary and based on your knowledge and10

the studies from which you can extrapolate,11

you find that during the rest of the year,12

particularly the summer, it's not going to be13

unduly adverse; is that correct?14

MR. JEFFRIES:  I don't know about15

the rest of the year, but I do know, in terms16

of the equalizer to what occurs in the winter,17

the summer, you blend winter and summer, you18

know.  I just don't find that this would be19

substantial, given that understanding through20

extrapolation.21

Now I can't tell you about March22
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and April or whatever.  But you know again, it1

is taking it in the full, extrapolating and2

looking at the full year, there are definitely3

gong to be times that this building, the4

neighboring property, will be impacted.5

But I don't think it's throughout6

the course of the year.  If I look at it on a7

blended basis, I'm comfortable that it's not8

substantial and I'm prepared to go forward9

with this.10

CHAIRPERSON MILLER:  Okay.  Let me11

just ask you one more question, if that's all12

right.  You seem to be comfortable that the13

property, the neighboring property is not14

substantially impacted in the summer.  What do15

you think -- what do you envision that impact16

is?17

MR. JEFFRIES:  You want numbers?18

CHAIRPERSON MILLER:  Well, I mean19

when you say not substantially, do you mean20

like well, you think they're going to have sun21

most of the day or morning or half the22
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morning, or it's only going to -- I don't know1

what.  You know, can you just kind of quantify2

a little bit?3

MR. JEFFRIES:  I mean I'm thinking4

that anywhere from like eleven o'clock, ten,5

eleven o'clock in the summer time, to like6

two, three, four o'clock, they should have a7

pretty decent amount of sun, I mean, in the8

summer time.9

I mean you know, I don't know10

exactly what the hours are, but you know, and11

you know I don't want you to set this up,12

Madam Chair, as if Board member Dettman and I13

are experts on -- in fact, he's perhaps more14

of an expert than me.15

I'm just going on the fact of how16

I understand sun to work, you know, and how17

you understand sun to work.  I mean I think I18

might -- let me turn the table.  What's your19

understanding about what sunlight does in the20

summer time?  I know this is not part of the21

record. 22
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CHAIRPERSON MILLER:  Right.1

MR. JEFFRIES:  I got that.  But I2

really, you know, I'm going to reverse that.3

CHAIRPERSON MILLER:  Well, okay.4

I get that they're going to have more sun.  I5

can't quantify it, but I mean I could look at6

this and say, just looking at winter, that7

could be an undue impact as far as my own8

judgment goes.  That alone could be.9

All I'm trying to do is make sure10

our decision reflects, you know, the11

appropriate analysis of the evidence, and what12

our conclusion is based on.  13

I think the Court of Appeals has14

certainly upheld decisions where the Board has15

brought to the table its own knowledge of the16

sun and how it's going to rise over these17

buildings, what directions it's going and18

knowledge of the seasons, etcetera.19

I just wanted to get that, have20

you get that in the record.  I'm not prepared21

to get that in the record myself.  I'm not as22
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versed on that as you and Mr. Dettman.  So I1

understand that you're drawing that2

conclusion, and I was just trying to see if3

you wanted to be as specific as you could.4

MR. JEFFRIES:  Yes.  I mean for me5

again, winter time.  I mean obviously that's6

why the ANC chose that time to -- I shouldn't7

say it.  8

I'm not going to make any9

assumptions about their intentions, but you10

know, looking at what was put before us,11

winter time is the time of year that you're12

going to get the most, you know, or you're13

going to get less sunlight. 14

So you're looking at the time of15

year that is going to net you, you know, the16

lower readings around light.  Not just direct17

sunlight but also ambient light.  So you're18

already starting at somewhat of a deficit of19

some sort, just understanding sun patterns.20

So you know, I really believe when21

you blend what we know and not only what we22
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know but also what has been presented, as it1

relates to what occurs in the winter, with2

what we can extrapolate in terms of what's3

going on in the summer, when you blend those4

two together, I again continue to say that I5

do not feel that this is substantially -- this6

is substantially aversive to the next door7

neighbor.8

It has impact.  It's not pretty,9

but I think that they will be able to still10

have enjoyment of light and air in their11

property, if you take the full year into12

consideration.13

If this Board is going to just14

look at the evidence that's been presented,15

and look at just the winter time, then I16

think, you know, we might selling ourselves a17

bit short, because you know, the use of the18

property is throughout the course of the year.19

It's not just during the winter time.20

So unless there's other evidence21

that we're going to get that's going to22
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provide a similar measure throughout the year,1

if the Applicant is going to put that forward2

or if the Board is going to request that, you3

know, then let's talk about that.4

But I don't particularly think5

-- I think it's burdensome and it's not6

necessary. 7

CHAIRPERSON MILLER:  Let me just8

say this.  I know that in other cases, in one9

of the court cases, the Board didn't ask for10

a shadow study because I think Office of11

Planning agreed that it wasn't necessary, that12

it would just confirm what the Board and13

Office of Planning already knew about the14

orientation and travels of the sun.15

So I don't think we're required to16

do that.  I do think, though, that the burden17

was on the Applicant, and it would have been18

to the Applicant's advantage to have put in19

something like that with respect to summer,20

especially when we're talking about use of the21

property in summer.22
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MR. JEFFRIES:  They missed an1

opportunity.2

CHAIRPERSON MILLER:  Yes, and we3

reopened the record for evidence on this4

issue, and it wasn't put forth.  So I think at5

this point, we need to deal with the evidence6

we have, unless the Board members feel7

differently.  8

I think whatever our conclusions9

we make, based on our own knowledge and the10

evidence in the record.  Mr. Etherly.11

MR. ETHERLY:  Thank you very much,12

Madam Chair.  This has been an incredibly long13

discussion today, and I think rightfully so.14

I think it evidences the difficulty of the15

case.  It's not an easy case on its face, not16

an easy case on the facts.  Even as we've17

delved deeper into the photographic evidence18

that's been provided by both the Applicant and19

the ANC, most clearly it has not been made20

easier.21

That being said, I'm going to cut22
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right to the chase and align myself with both1

Mr. Dettman and Mr. Jeffries, in terms of2

their perspective on the evidence as it has3

been presented.  4

I'd like to thank Mr. Dettman for5

his very excellent offer, his very excellent6

provision, if you will, of a framework through7

which we can view this case, or a lens, even8

if you will.9

First and foremost, I think it was10

very instructive to highlight some of the11

prior case law or prior cases before this12

Board, that touched upon the issue of context.13

I don't think context is14

necessarily a turning point in this case, so15

I don't think it's essential to deal with the16

issue of the urban environment versus a17

suburban environment.  18

But I think it is nevertheless19

helpful, in terms of just giving a little bit20

of thought and consideration, to the overall21

articulation, if you will, of that alley and22
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of that area. 1

As I indicated before, when we2

began this long sojourn with this particular3

case, perhaps because I saw what was coming4

down the pike and I tried to get off of it, I5

indicated to my colleagues that I lived in the6

area, and that makes it especially tough for7

me from a personal standpoint.8

I am not on the immediate block,9

but I am on that street.  My house has the10

same orientation.  My own personal residence11

has the same orientation, facing east to west,12

as the subject property. 13

Again, I'll be very clear for the14

record that I am not necessarily bringing my15

experiences.  I won't even qualify that.  I am16

not bringing my experiences with my own17

residence to the table here.  18

I think we have more than adequate19

evidence to buttress my own experience, but I20

won't necessarily speak to that.21

But I just simply offer that as22
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just, you know, a little bit of -- it just1

gives me a little bit of added insight.  But2

I think the evidence is fairly instructive on3

its face in terms of what we have.4

As Mr. Dettman indicated in his5

discussion, and as we are all aware, when we6

get into this issue of substantial adverse7

effect on the use and enjoyment of neighboring8

properties, clearly we're looking most closely9

at 738.10

But there probably can be impacts11

as you continue further what would be north12

along 13th Street or along that rear alley, to13

some of the other adjacent properties.14

As we've discussed before, unduly15

as is defined by Webster's, "excessively."  So16

that's a word that I've tried to kind of keep17

very much front and center in this inquiry,18

excessive.19

Clearly, there are a number of20

assumptions that were built into the shadow21

study.  I think the shadow study was more than22
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correctly presented by Mr. Dettman, in terms1

of his discussion about its impacts.2

I would agree wholeheartedly with3

his characterization of the impacts as they4

relate both to the rear of the house at 7385

and the back yard at 738.6

That would mean from the7

standpoint of those winter months, I would8

agree with Mr. Dettman's assessment that there9

probably is, more than likely, an undue impact10

on the rear house at 738.11

But when you look at the back12

yard, the impact does not appear to rise to13

the level of undue.  But this is where Mr.14

Jeffries' position and comment, I think, are15

very, very instructive, in that the Board has16

to take in -- I hate to use loaded legal terms17

like totality of circumstances that come from18

other contexts.19

But I think it is incumbent upon20

this Board to try as best as possible, based21

on the evidence, look at the entire year and22
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try to extrapolate out where possible, or at1

least as clearly as possible, so the2

assumptions aren't left unsaid and unspoken3

with regard to perhaps how we are interpreting4

what the likely impact could conceivably be5

during the summer months.6

I think it's important to take7

that step, rather than make the decision in8

this case based simply on the winter months.9

Now when you look at the winter months in and10

if themselves, again I think each of my11

colleagues have highlighted the fact that at12

the end of the day, it may very well be a13

judgment case, as to how we interpret and deal14

with these impacts.15

When one looks at the back yard16

issue, one can argue very easily it's winter17

time.  That back yard's not going to be used.18

So pardon me for being flippant about it, but19

who cares if it's in shadow?  I'm just simply20

playing out the argument.  I'm not expressing21

that as an opinion.  22
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When one looks at the rear house,1

however, in the winter time, one might very2

well say during the winter, a resident may3

very well want to have the opportunity to get4

some natural light into their residence5

wherever possible, because it is the winter6

month.  7

It helps to address a wide range8

of issues, potentially including heating9

costs, just peace of mind and enjoyment,10

because during the winter doldrums, we all11

want to have the ability to see some of that12

natural sunlight that we got so used to in the13

summer time.14

Again, those are all perhaps value15

judgments, based on the evidence that's been16

presented in the shadow study.  But I think17

it's all part of the ingredient, if you will,18

the ingredients that go into the soup.  But I19

think when you look at making some judgments20

about what would be likely to happen in the21

summer time.22
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I understand and very much here,1

and please correct me if I'm characterizing it2

incorrectly, Madam Chair, a little bit of the3

hesitation that might exist in terms of4

venturing into talking about the summer5

impact, because we don't have the benefit of6

a clear, clear in quotes, shadow study which7

kind of speaks to what happens in the summer.8

But I think, based on what we've9

talked about here with the existing shadow10

study, we know for a fact that the sun sits11

lower in the sky, as we move deeper into the12

fall and the winter.13

Conversely, the sun sits higher in14

the sky, as we move from the spring into the15

summer.  16

So my thinking, as it relates to17

consideration of the summer impacts, would18

suggest that the impacts we see in the fall19

and winter, based on the photographic20

evidence, based on the shadow study, will21

somewhat abate and probably in certain months22
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more significantly than others, in terms of1

their impact on 738.2

Which to me suggests, and I feel3

fairly safe in terms of this assumption, these4

assumptions that I'm about to express, that5

the back yard is going to get more sun than it6

currently gets. 7

That is important, again because8

we're talking about the spring and summer,9

when conceivably a property owner who has the10

blessings of a back yard and/or deck area,11

would want to get out and actually enjoy12

those.13

Will there be impacts from the14

addition at 740?  Absolutely.  But as I filter15

it through the crucible of will they be16

excessive, will they be undue impacts or17

excessive impacts on that back yard, I don't18

believe that the evidence as we see it here,19

with the added step of those two assumptions20

that I'm speaking to, i.e., the sun sits21

higher in the sky during the spring and22
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summer, I don't see there being an excessive1

impact on the back yard.2

Now as we move to the residence at3

738, and to an extent this also addresses what4

would probably be maybe the two or three homes5

as you move north of 738, because I think as6

the chair kind of somewhat indicated, those7

homes are in play as well, in terms of impacts8

from the addition at 740.9

But I think again, you're going to10

see some impacts from the addition at 740, but11

not impacts that rise to the level of being12

undue.  The impact of Jenkins Row, as Mr.13

Dettman spoke to very briefly in his14

conversation, essentially abates during the15

winter time at about 9:30.16

My colleagues will recall at17

different parts during our conversation around18

this case, on prior hearing dates there had19

been some discussion about what's happening20

with Jenkins Row, and how does that factor in?21

Is Jenkins Row essentially the 800 pound22
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elephant, that regardless of what happens at1

740, we're stuck with this behemoth that's2

behind this subject properties?3

So really the impact is minimal,4

because you've got this big elephant sitting5

in the corner of the room.  But I think our6

discussion of the shadow study and the7

photographic evidence clearly demonstrates8

that at least during the winter months, the9

Jenkins Row impact essentially is done by10

9:30, as you move essentially from maybe even11

as early as 9:15.  12

Definitely by 10:00, the13

photographic evidence suggests, very clearly14

supports -- I won't even say suggests --15

supports a finding that Jenkins Row's impact16

on the rear of 740, 738 and many of those17

properties that are immediately behind it,18

that impact has abated, because the sun has19

moved higher in the sky, and has begun to take20

its trajectory from what would be east moving21

westward.22
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So it's beginning to curve around1

to the side, and that's why, as Mr. Dettman2

indicated in his discussion, that line that we3

saw that hit 738 and began to move a little4

more to the right with every passing hour, is5

because that sun is moving more westward in6

its trajectory.7

As the sun gets a little higher,8

as you move a little more east to east, I9

don't necessarily think the height of the sun10

is going to change as much the impact of that11

line on 738, and perhaps some of the one or12

two neighboring properties to the north of13

738.14

But again, I think the issue there15

has to be is it an excessive burden on 73816

that you have there.  That sun's going to move17

to the west, regardless of what happens at18

740, regardless of what Mr. Tabbs does.19

And as Mr. Dettman indicated,20

there comes a point during the day where the21

properties are going to begin to cast shadows22
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on themselves.  So as I weigh all of that, and1

at first blush it looks like a jambalaya, you2

know.  For those of us familiar with southern3

cuisine, you just throw everything into the4

pot and let it simmer, stir it up and that's5

what you have.6

At the end of the day, this to an7

extent may feel like it, but I think the8

evidence has been very helpful, to the best9

possible extent it can be.10

Sure, there can always be a better11

sun shadow study.  There can be more expense12

spared, to give us a cleaner look, better GIS13

information, better satellite photos from the14

Hubbell maybe.15

Again, I'm not trying to make16

light of it, but based on the information that17

we have in front of us, I think at the end of18

the day the filter is, is it excessive?  Is it19

undue?  Is it excessive in terms of the20

impact?21

I think the evidence from my22
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perspective does not support a finding that it1

is excessive.  Clearly there are impacts, and2

I don't want to -- I most certainly don't hear3

any of my colleagues saying anything to the4

contrary. 5

But I think the critical issue is,6

is it excessive.  Based on the evidence that's7

been presented, both in terms of the clear8

fall-winter impacts that we have, and what I9

feel, based on the relevant evidence that's10

been presented, as Mr. Dettman utilized the11

term that comes from one of our appeal cases,12

based on the relevant evidence, I think we can13

make some probative, some very probative14

assumptions about what's more than likely15

going to happen in the spring and summer. 16

That's what takes me, Madam Chair,17

to the position where I'm in agreement with18

Mr. Jeffries and Mr. Dettman.  Thank you,19

Madam Chair.20

CHAIRPERSON MILLER:  Thank you,21

Mr. Etherly.  I just want to respond briefly.22
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I think that my colleagues are being a little1

dismissive of the impact of lack of light in2

the winter.  3

I think that we have to draw -- we4

do draw from our own experiences, and we also5

draw from court decisions and our other cases6

when we have to make a judgment like this,7

where there's no definition of what's undue or8

excessive or whatever.9

I have been in this situation10

before.  I'm certainly one that very much11

appreciates sunlight.  So I am coming from it12

from a different point of view.  But I do want13

to say that when we've been looking at what's14

substantial in the past, and we don't have15

that many cases that we have had this issue16

with.  We have some.17

I don't recall one where it sounds18

like a whole season in winter, the house and19

the yard, are basically in shade.  I think Mr.20

Etherly touched upon some of the benefits of21

sun, even in the winter, in that it warms the22
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house, it brings light.  People tend to be1

less depressed when they're exposed to2

sunlight.3

So the fact to me that we have4

evidence that shows that for this chunk of5

time, the subject property casts that kind of6

shade on the neighboring property, to me rises7

to the level of undue impact.8

What I want to say now is either9

if they're any further comments on the10

subject, or else comments on Office of11

Planning's point in their supplemental report,12

that the parapet, as to this shade, to such13

extent that they recommended that we consider14

as a condition if we were to approve this15

application, that it be with the removal or16

non-inclusion of the parapet.17

(Pause.)18

CHAIRPERSON MILLER:  I don't know19

people want to discuss  this before we vote on20

the whole thing, but I want to bring your21

attention to 223.4, which provides that the22
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Board may require special treatment in the way1

of design screening, exterior or interior2

lighting, building materials or other features3

for the protection of adjacent and nearby4

properties.5

(Pause.)6

MR. ETHERLY:  I'll speak, Madam7

Chair, to the parapet issue that you raised,8

as my colleagues huddle a little bit.  I'm9

glad to see Mr. Jeffries back in his chair.10

I always get worried when Mr. Jeffries steps11

out of his chair.  That's because I enjoy12

sitting next to you, Mr. Jeffries.13

But more pertinently and back to14

the case, on the issue of parapet, I think our15

discussion clearly evidences the closeness of16

this particular case as it relates to the17

light and air impacts. 18

I think to the extent whatever can19

be done to minimize those impacts should20

indeed be contemplated.  Clearly, of course,21

I'm not suggesting and I'm not taking a22
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position that would suggest substantial change1

to what is already in place.2

But I think where we have the3

opportunity to, before any final and I don't4

want to say irreversible step is taken, but5

before any final and significant step is6

taken, if we have the opportunity to take into7

consideration OP's position and concerns about8

additional impacts, and those of the ANC, I9

think the parapet merits that kind of10

consideration.11

I would be supportive of limiting12

the parapet or fashioning some language that13

speaks to how that should be dealt with.14

MR. DETTMAN:  Madam Chair, with15

respect to the parapet, I would be inclined to16

agree with DCOP's supplemental report, and17

would support the idea of removal of the18

parapet, amendment of the plans and the19

removal of the parapet.20

CHAIRPERSON MILLER:  Okay.  We've21

been deliberating for a long time, and that's22
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why we did the hearing first.  Board members1

need to take a quick break, and we'll come2

back and continue deliberating in a short3

while.4

(Whereupon, a short recess was5

taken.)6

CHAIRPERSON MILLER:  We're back on7

the record.  At this point, since we've been8

deliberating for quite a while, I would9

suggest if someone has a motion, that they10

make the motion and then we can deliberate on11

the motion.12

MR. DETTMAN:  Madam Chair, I'm13

prepared to make a motion on this application.14

I'd like to make a motion to grant Application15

No. 17537 of Victor Tabbs, pursuant to 11 DCMR16

3104.1 for a special exception under Section17

223, to construct an addition that would18

convert a row dwelling into a flat not meeting19

the percentage of lot occupancy, at premises20

740 - 13th Street, S.E., with the following21

two conditions:22
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The first condition would be to1

amend the plans as previously submitted into2

the record, to remove a 6 foot 2 inch parapet3

from the top of the structure, as well as4

indicated in DCOP's, getting to the second5

condition.6

As indicated in DCOP's7

supplemental report, OP indicates that the8

courts that were previously created and were9

supposed to be filled in have not been filled10

in yet.  So I think an appropriate second11

condition would be to make sure that those12

courts actually get filled in.13

CHAIRPERSON MILLER:  I'm just14

going to make a comment before you get a15

second in there.  With respect to the first16

condition, I'm not sure that it should be17

phrased that they have to amend the plans, or18

whether we can just condition, pursuant to19

223.4, that we would be approving on the20

condition that the parapet not be included or21

removed or whatever.  Okay.22
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MR. DETTMAN:  Okay.  So I guess --1

CHAIRPERSON MILLER:  So they2

wouldn't have to amend the plans, but the3

order would go along with the plans, and that4

the parapet could not be included in it.5

MR. DETTMAN:  Okay.6

CHAIRPERSON MILLER:  Okay.  Is7

there a second to Mr. Dettman's motion?8

MR. JEFFRIES:  Second, Madam9

Chair.10

CHAIRPERSON MILLER:  Further11

discussion?  12

MR. DETTMAN:  Just briefly, to13

discuss sort of the evidence in the record14

with respect to the shadow study and this15

photographic evidence has been submitted for16

generally the months of September and October.17

You know, I think it was important18

for us to try to extrapolate what the impact19

of this addition would be over the course of20

an entire year.  The evidence in the record21

did not allow us to actually see what the22
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condition would be in June.1

So it required us to sort of weigh2

the evidence and make an educated guess.  We3

saw that in the results of the shadow study,4

there would be some impact and some reduction5

in the amount of direct sunlight that would6

reach the house as well as the back yard.7

Tracing backwards to the8

photographic evidence from September and9

October, we saw that that condition, it10

appears that it would improve.  In September11

and October, the neighboring property at 73812

received more sunlight than it did in13

December.14

So I guess, based on just sort of15

our experience or our knowledge of the travel16

patterns of the sun, to whatever extent that17

is, we could say that from September to June,18

to the summer time, that that situation would19

further improve, and that's it.20

MR. JEFFRIES:  And just sort of21

adding to that, so based on evidence that was22
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submitted, looking at the photographs that1

were submitted, we could see some improvement,2

in addition to extrapolating what we3

understand sun patterns to be, that that would4

end up becoming a better situation, that there5

will be more light in the summer time.6

So I just wanted to just make7

certain it was clear that, you know, what we8

were doing here was really based on really9

looking at what was submitted, and then10

extrapolating from that as well.  So okay.11

Thank you.12

CHAIRPERSON MILLER:  Any other13

comments?14

(No response.)15

CHAIRPERSON MILLER:  Okay.  I16

basically said mine, that without even going17

to extrapolating, 223 requires Board members18

to make judgments on what's undue and what19

isn't, based on the evidence.20

My judgment is based on just21

winter, that that to me is undue, that there22
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was almost 100 percent less of shade on the1

sun on the house, and a great amount of, over2

50 percent less in the back yard.  But I don't3

need to repeat it.  4

Any other comments?  Mr. Dettman,5

did you have any other concerns with respect6

to the plans and the windows or something?7

MR. DETTMAN:  Just an observation8

from the plans that were in the record, and9

compare it to the photographic evidence in the10

record.  I don't think that this observation11

rises to a level of being included as a12

condition in the Order.13

But the plans that are in the14

record, according to Drawing A-2, it shows the15

east of the rear elevation of the addition,16

and it indicates that on the second -- the17

first and second levels of the addition, that18

just sort of windows would actually be19

included in the design.20

The photographic evidence sort of21

suggests otherwise.  I'll just pick the22
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photograph that was submitted by the1

opposition September 19th.  2

It indicates that that is not the3

case, that actually French doors were4

installed in the rear of the property, which5

may indicate that the Applicant wants to put6

on a rear porch addition.7

I don't know, but just the8

observation is that according to the plans on9

the record, the addition has not been10

constructed according to those plans.  I guess11

maybe I make this observation to -- if they're12

participating at all, alert DCRA that that13

needs to be looked into.14

CHAIRPERSON MILLER:  Any other15

comments?16

MR. JEFFRIES:  No comments.17

CHAIRPERSON MILLER:  Okay.  We18

have a motion before us that has been19

seconded.  Not hearing any other comments, all20

those in favor say aye?21

(Chorus of ayes.)22
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CHAIRPERSON MILLER:  All those1

opposed?2

(Opposed.)3

CHAIRPERSON MILLER:  All those4

abstaining?5

(No response.)6

CHAIRPERSON MILLER:  And would you7

call the vote please?8

MR. MOY:  Yes.  Staff would record9

the vote as 3 to 1 to 1.  This is on the10

motion of Mr. Dettman to approve the11

application, as amended, with two conditions,12

as stated.  Seconded by Mr. Jeffries.  Also in13

support of the motion Mr. Etherly.  Opposed to14

the motion, the Chair, Ms. Miller and no other15

Board member on the case.  So again, it's 3 to16

1 to 1.17

CHAIRPERSON MILLER:  Thank you.18

That I believe concludes our deliberation on19

this case.  Ms. Bailey, is there anything else20

on our meeting agenda?21

MS. BAILEY:  No, Madam Chair.  22
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CHAIRPERSON MILLER:  Okay.  Then I1

think that we will come back at two o'clock,2

then, for our public hearing in the afternoon.3

Okay.  Then this meeting's adjourned.4

(Whereupon, at 1:07 p.m., the5

Special Public Meeting was adjourned.)6
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